FISHERIES (IRELAND). 



RETURN to an Order of the Honourable The House of Commons, 
dated 3 March 1863 \—for , 



COPIES “of any Correspondence during tlie present Year between the 
Conservators of Fisheries of Waterford District, or any of them, and the 
Commissioners of Fisheries, or any of them, or their Officers, together 
with the same between the Executive Government and the Commissioners, 
and the Conservators of Waterford District, on the subject of certain Weirs 
in Waterford Harbour and Estuary having been Netted during the 
last Close Season : ” 

“ Of the Reports of the Trials which took place relative to same at 
Callahane and Arthurstown during the last Month 

“ And, of any Reports made to the Fishery Board or the Executive Govern- 
ment, or any Minutes made on the subject.” 



Office of Public Works, 

Dublin, 6 March 1863. 



} 



By Order, 

£. HORNSBY, Secretary. 



(Mr. Blake.) 



Ordered, ly The House of Commons, to he Printed, 
17 March 1863. 
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COPIES of Correspondence during the present Year between the Conservators 
of Fisheries of Waterford District, or any of them, and the Commissioners 
of Fisheries, or any of them, or their Officers, together with the same 
between the Executive Government and the Commissioners, and the 
Conservators of Waterford District, on the subject of certain Weirs in 
Waterford Harbour and Estuary having been netted during the last 
Close Season : — Of the Reports of the Trials which took place relative to 
same at CaUahane and Arthurstown during the last Month:— And, of any 
Reports made to the Fishery Board or the Executive Government, or any 
Minutes made on the subject. 



Office of Public Works, Dublin, 
Sir, 21 January 1863. 

I am directed to state that the Board have received information that some, if 
not all, of the weirs, in the estuaries of the rivers Suir, Nore, and Barrow are 
being put in fishing order by having nets placed thereon, which is contrary to 
the 37th section of the 5th and 6th Viet. c. 106. 

Your attention is requested to clause 21 of your instructions, and if the com- 
plaint be true, you wifi give instructions to have the parties summoned for the 
offences. 

I am, &c. 

The Inspecting Commander, (signed) W. S. Stack, 

Coastguard, Tramore. pro Secretary. 



Sir, Tramore, 27 January 1863. 

I have the honour to acknowledge the receipt of your letter of the 21st 
January, acquainting me that information had been received that the pens in 
the estuaries of the rivers Suir, Nore, and Barrow, were being put in fishing 
order. 

I have to inform you that I sent orders to the officer in charge of the Arthurs- 
town station of the coastguard to examine and report to me if the nets had been 
placed contrary to the Act. 

On the 25th, I received his answer, stating that nets had been so placed, and 
giving me the names of the owners. In compliance with your directions, I have 
ordered the guilty parties to be summoned. 

I have, &c. 

The Secretary, (signed) J. Binny Scott . 

Board of Works. 



Office of Public Works, Dublin, 

Sir, 29 January 1863. 

In reply to your letter of the 27th inst., the Board request that you will at 
once, before issuing the summonses against parties for having their weirs netted, 
confer with Mr. Kelly, the crown solicitor, Waterford, who will give you the 
necessary legal assistance in these prosecutions. 

I am, &c. 

The Inspecting Commander, (signed) Edwd. Hornsby, 

Coastguard, Tramore. Secretary. 
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(Registered Office, Public Worts, 26 January 1863 ; addressed to 
James Redmond Barry, Esq. 

o- Gendine, Arthurstown, 

lr ’ .. . Countv Wexford. 

Within the last day or two the coastguards have given notice to the weir 
owners on Lord lemplemore’s property that the nets which they were fixing to 
t le poles of their weirs should be removed ; although the Queen’s gaps are open, 
they have taken down allthe nets that could be got at. In the meantime, before 
they again put them on, they have requested of me, as his Lordship’s a^ent, to 
write to you on the subject. They consider that the Act does not specify the 
time for putting on the nets in the places where their weirs are situated; and 
they also state that if the nets are not put on now, they may lose nearly one 
month s fishing ; this we think hard, when they do not use the weir before the 
day appointed by Act of Parliament. 

I may further state that the bailiffs have visited the weirs, and have directions 
to do so, and all measures shall be taken to prevent illegal fishing. 

The tenants seem so confident that they have done no wrong, that they would 
wish to try the point as to the time specified, and if a summons be issued* against 
any one party, the case might be tried. 

As I said before, all nets which could be removed have been removed, since 
they got the notice. The weir owners do not wish to oppose the law, but they 
wish to know if the Commissioners of Fisheries will try if the law prevents them 
from preparing their weirs for fishing. 

I am, &c. 

(signed) A. W. Roberts. 



Rock Lodge, Passage East. 

My dear Sir, 25 January 1863. 

The coastguard officer here informed me this day that he had orders from 
the Board of Fisheries to report if the stake weirs were netted, and that he 
had visited mine and others yesterday, and found thfiy were partly so ; now we 
are advised that we have a perfect right to commence putting on our nets before 
the commencement of the open season, provided the nets are not used for the 
purpose, of taking salmon. Now I, as a conservator of this A district, have put on 
water bailiffs, for the purpose of seeing that the weirs are not in fishing order, 
and cannot catch fish before the open season commences. I have no wish what- 
ever to break the law, and will be satisfied, if your Board wish to proceed against 
me, to waive all formalities, to appear to a summons before petty sessions, and 
admit the nets are on and anything else (except that I have broken the law), and 
leave the matter to the magistrates. 

If we were not allowed to commence putting on our nets before the open 
season, it would be impossible that we could fish before the middle of March, 
because the bottom nets can only be put at low drains. The coastguard 
officer told me we had no right to put up nets until within 36 hours of the 
open season; now this is evidently a misconception of the statute, for the 37th. 
section of 5 8c 6 Viet. c. 106, in which this limitation occurs, only relates to 
rivers or streams, and you know the mouth or entrance of the Waterford river 
into the sea has been defined to be at Passage ; and if you look at the following 
section (38th), you will find that we are only required to remove nets during the 
close season, which we did the moment we could do so at the termination of the 
open season, so as effectually to prevent the taking of fish, but there is no limita- 
tion as to the time of putting them lip. I am quite sure you would not 
lend yourself to any proceeding for the purpose merely of preventing us to com- 
mence our fishing at the 12th February next to gratify the proprietors of the 
upper waters. 

I am, &c. 

J. R. Barry, Esq., (signed) Michael Dobbyn. 

Inspector of Fisheries, 

Custom House, Dublin. 
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Office of Public Works, Dublin, 

gj r> 30 January 1863. 

Youe letter of the 25th instant, addressed to Mr. Barry, having been laid 
before the Board, I am directed by them to inform you that, acting under legal 
advice, they have instructed the inspecting commander of coastguard to issue 
summonses against the parties for having their weirs netted during the close 
season. 

1 am, occ. 

Michael Dobbyn, Esq* (signed) Edward Hornsby, 

Rock Lodge, Passage East, Secretary. 

County Waterford. 



A similar letter to the above, same date, addressed to A. M. Roberts, Esq., 
Glendine, Arthurstown, County Wexford. 



Office of Public Works, Dublin, 

g- r 26 January 1863. 

I am directed to instruct you to give your professional assistance to the inspect- 
ing coniinauder of coastguard, Tramore, in enabling him to prosecute parties for 
having their weirs netted in the close season. No delay should take place in this 

10 Please to inform the Board when the trials will take place. 



Pierse Kelly, Esq., 
Sessional Crown Solicitor, 
Waterford. 



I am, &c. 

(signed) Edward Hornsby, 

Secretary. 



gj rj W aterford , 30 J anuary 1863. 

I am in receipt of your letter of the 29th instant, numbered 1558, instructing 
me to give my professional assistance to the inspecting commander of coastguard, 
Tramore, in enabling himio prosecute parties for having their weirs netted in the 
close season, and asking me to inform the Board when the trials would take 
place. 

I saw Captain Scott, the inspecting commander, immediately on the subject, 
and was informed by him that he acted as his predecessor had done in similar 
prosecutions, and employed Mr. John Wall, of this city, a solicitor, to conduct 
the present ones. Under these circumstances, I called on Mr. Wall, and, as he 
represented that he had already taken a good deal of trouble in preparing sum- 
monses, and as I found that Captain Scott, who is but just appointed to this 
locality, felt himself in a very unpleasant dilemna, I considered it better, and no 
violation of or departure from the Board’s instructions, that Mr. Wall should, with 
my assistance, proceed with the prosecutions, as his doing so relieves Captain 
Scott from all difficulty, and no additional costs shall be incurred by reason of two 
solicitors being engaged. 

Some of the prosecutions are to he heard at Arthurstown on Tuesday next, 
and the rest at Callahane upon the ensuing Thursday, and both shall receive my 
very best attention. 

The defendants have taken up the matter very warmly, and have engaged, I am 
informed, two counsel on their behalf. Mr. Wall, considering that counsel should 
he also engaged for the prosecution, proceeds this evening to Dublin for the pur- 
pose of seeing you with reference to the employment of counsel for the Board. 

As I believe that prosecutions of this description were conducted by my pre- 
decessor for some time, and were generally considered part of the emoluments of 
my office, I feel very much obliged to the Board for entrusting me with the 
present one, and hope, should similar prosecutions be ordered, that my claims 
to conduct them will be considered. 

I am, &c. 

The Secretary, (signed) Pierse Kelly. 

Office of Public Works, Dublin. 
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Board’s Mindte, dated the 31st January 1863, on Mr. Pierse Keliy’s letter of 
.the 30th instant, as verbally communicated to Mr. Wall. 

“ Info ™ him as Mr. Kelly will give Mr. Wall, the solicitor employed by the 
coastguard, ms assistance in carrying out the prosecutions, the Board do not 
consider it necessary to employ counsel.” 

(signed) E. Hornsby 



^ Sll ‘ 5 . , Tramore, 29 January 1863. 

x he parties summoned at Arthurstown for preparing their weirs for fishing 
having retained counsel, 1 have to request that I may be allowed to do the same 
for the prosecution. 



The Secretary, 

Office of Public Works, Dublin. 



I have, &rc. 

(signed) J. Binny Scott, 

Inspecting Commander. 



Board’s Minute on above. 

30 January. 

If Mr. Brady’s business will allow of his going, it would be advisable for him 
to meet the inspecting commander to arrange for proper summonses being* 
taken out both in this case and at Waterford. 

H. Hornsby, Secretary. 



Office of Public Works, Dublin. 

Sir, 3(J January 1863. 

With reference to your letter to the Board, applying for 'the assistance of 
counsel to conduct the prosecutions against the parties for having nets on their 
weirs during the close season, I beg to inform you I have received instructions 
from the Board to proceed to Arthurstown, and confer with you and a solicitor 
as to the proper steps to be taken in the matter. You will be good enough, 
therefore, to postpone issuing any summonses until after my conference with 
you, so as to prevent any informality in the summonses. 



The Inspecting Commander, 
Coastguard, Tramore. 



I have, &c. 

(signed) J. F. Brady. 



Waterford, 5 February 1863. 

We, the undersigned conservators of the Waterford district, beg to bring 
under your notice the follow ing circumstances, and trust you will be good enough 
to afford this district the immediate relief we seek. 

Several of the weir owners in the estuary of these rivers having put nets on 
their weirs during the salmon close season, proceedings were instituted by the 
Board of Fisheries at the suit of the coastguard officer; and although every step 
has been taken by the officer of the Board sent down to conduct the cases before 
the petty sessions, to get a fair decision before the magistrates, they have failed 
in both cases: that at Callahane, on Tuesday, in consequence of a difference of 
opinion between the magistrates, three of them, including the resident magistrate, 
being of opinion the law had been violated, and that at Arthurstown to-day, 
from being tried by magistrates who have, with one exception, interested views 
themselves. 

The poor fishermen of Passage, and other places, feel themselves deeply 
aggrieved that these proceedings on the part of the weir owners should be allowed 
to go on with impunity, particularly as if they put a net in the water even a few 
minutes before the close season it would be seized and confiscated by the coast- 
guard, and their owners fined heavily, and this mode of administration of the 
law makes them state there is one law for the rich and another for the poor. 
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Under these circumstances, and that the right of appeal has been taken awav 
from us by the Petty Sessions Act, and that the open season for fishing will 
commence on the 12th instant here, we beg you will be good enough to move 
his Excellency the Lord Lieutenant to give immediate directions to "the officer 
of coastguard to have these nets seized and removed at once, according to the 
powers given to the coastguard by the 10th section of the 8 & 9 Viet. c. = I08 
Begging the favour of your immediate attention to this for the sake of a 
very and poor class of fishermen, 

We have, & c. 

(signed) Sami. H. Jones , Piliown, 

Conservator of A. Division. 

Joseph O’ Dwyer, Waterford, 

m Conservator of C. Division 

The Under-Secretary for Ireland, of the River Suir. 

Castle, Dublin. 

6th February 1863.— Referred by Sir Thomas Lareom for report from Board 
of Works. 



Office of Public Works, Dublin, 
Sir, 9 February 1863. 

. I s re ply <0 your reference of a letter from two of the Conservators of the 
Waterford Fishery district, praying that the coastguard should receive instruc- 
tions to remove nets placed on certain stake weirs in the Waterford harbour the 
prosecutions against them having failed at petty sessions, I am directed to slate 
for the information of his Excellency the Lord Lieutenant, that as the cases 
alluded to have been so recently under the consideration of the magistrates at 
the petty sessions in the counties of Waterford and Wexford, and bv one bench 
dismissed, while on the other the magistrates were divided, consequently no rule 
pronounced, and that, as the open season for fishing will commence on the 12th 
instant, the Board think it would be unwise to take the strong steps now sought 
by the conservators to be enforced. & 

The Board are, however,' of opinion the decision of the magistrates is quite 
wrong, and upon this they hope his Excellency will direct the opinion of the 
taw advisers of the Crown to be taken. 

I am, &c. 

(signed) Edwd. Hornsby , 

xr ■ ’ n i Secretary. 

Major General J 

Sir Thomas Lareom, r.e., k.c.b., 

Dublin Castle. 



12 February 1863, Sir Thomas Lareom returning Board’s Report to his 
Excellency, dated 9th instant, with the following Minute of the law adviser 
thereon : — 

“My present impression is, that the decision by the magistrates is erroneous, 
but before giving any definite opinion I would wish to know what is the con- 
struction oithe weirs in question, and how are the nets used for fishing, and how 
are the weirs placed as regards the river ?” 

(signed) E. S. 



a- Office of Public Works, Dublin, 

Tui m ' 1 f r i February 1863. 

Sion ^ y iJ° y a 0Ur er T ?’ dated the 1 lth ™t“t, of the law advisers’ impres- 

, s '™’ “ e ? eclslon of the ma gistrates at Callahane and Arthurstown, in the 
weirs ,!n U lon ®. a S ai o st certain stake-weir owners, for having nets on their 
tn tin ire T * p e C t° n the annual close season was erroneous, and requesting 

netsTeL P e the Sh0 / e ^ showin .S.tib position of the weir, and sketch of the 
, giving any definite opinion : I am directed by the Board to send 

herewith. 
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herewith a model of the stake-weirs in Waterford Harbour, the subject of the 
recent prosecutions, and Ordnance maps, showing their position. 

The Board will be obliged by your returning the model and maps in due 
course. 

I am, &c. 

(signed) Ediud. Hornsby, 

Major-General Sir Thomas Larcom, r. e., k.c.b., Secretary. 

Dublin Castle. 



Waterford Stake-Weir Prosecutions. 

Memorial from Conservators referred by Sir Thomas Larcom for Report of 
Commissioners. 

Office of Public Works, Dublin, 

9 February 1863. 

The prayer of this memorial calls upon the Executive Department of the 
Government, after a solemn and unanimous decision of a bench of magistrates 
in the county of Wexford, dismissing the complaint, and an equal division in 
the county of Waterford on the same question, summarily to instruct the coast- 
guard to act immediately on the 8th and 9th Viet. c. 108, s. 10. 

W hatever may be my opinion on the application of this section to the present 
cases, I shall not attempt to forestall the judgment of the law department of the 
Board, and it may be equally presumptuous to observe, as I do, with all 
deference, that a more arbitrary or unconstitutional proceeding I can scarcely 
imagine than any recommendation from the Board to comply with the request of 
the two memorialists. 

I beg further to be permitted to record the opinions which I verbally ex- 
pressed at the Board on Saturday, the 3lst January, “That the prosecutions 
were erroneous under the 37th section of the 5 & 6 Viet. c. 106, which did not 
apply to the cases complained of. That the intention of the framer of that Act, 
in leaving the period for removing the netting, or for replacing it, undefined in 
the 38th section, was designed, because it must depend on weather and tides, 
and finally, that whatever may be the law of the case, it was highly inexpedient 
at such a moment as the present, when the public mind was greatly excited, to 
institute prosecutions for doing that which for 20 years had been done openly 
and without hindrance. 

I have, &c. 

(signed) J. Redmond Barry, 
Inspecting Commissioner of Fisheries. 



Office of Public Works, Dublin, 

* Sir, 9 February 1 863. 

I beg to hand herewith, for the information of the Board, copies of the 
Waterford Mail of the 4th and 6tli instant, which contain a report of the trials 
against the owners of certain stake-weirs in the estuary of the Suir, Nore, and 
Barrow, for having their weirs netted during the close season. 

I cannot refrain from stating to the Board my thorough conviction that these 
cases have not been adjudicated on by an impartial tribunal, as nearly all the 
magistrates at Artburstown were more or less interested in the question at issue, 
and that the matter should have been referred to a higher tribunal, as a had 
feeling exists on the part of the Passage, and other fishermen, with regard to 
these decisions. 

I must, however, do the sessional Crown solicitor the justice of saying, that 
he challenged the constitution of the bench at Artburstown, and quoted the 
opinion of Judges Crampton and Fitzgerald on this subject, but without eifect. 

A bad feeling has been created by the decisions in these cases, and some ol 
the Conservators consider the coastguard should be directed to remove the nets 
now on the weirs, in accordance with the powers given to them by the 10th sec- 
tion of the 8 & 9 Viet. c. 108, and, I am informed, have memorialised his Excel- 
lency to that effect. — 

109. a 4 10 



Printed image digitised by the University of Southampton Library Digitisation Unit 




8 



PAPERS RELATING TO 



To give the Board some idea of the manner in which these cases have been 
tried, one of the defendants during the trial, on each occasion that the Crown 
solicitor made any good point in argument, made use of the following obser- 
vations in an under tone, “ Much good that will do you,” “ Much they (alludin°- 
to the magistrates) care what you say.” 

I caunot conclude this report without stating my opinion, that under the 
peculiar circumstances the coastguard should be directed to remove the nets on 
the weirs during the close season. 

I am, & c. 

E. Hornsby, Esq., (signed) T. F. Braitii. 

&c. &c. &c. 



Extract from “ The Waterford Mail,” 4 February 1863. 



Callahane Petty Sessions. — Important Fishery Prosecution. 

The usual fortnightly petty sessions were held at the Callahane Court-house on Tuesday 
the 3d of February. Considerable interest was attached to the proceedings, in consequence 
of the Fishery Commissioners of Ireland having ordered several parties possessing weirs on 
the River Suir to be prosecuted under the 13 & 14 Viet. c. S3, s. 34, for having their weirs 
clothed before the termination of the close season, and under the 3 & 6 Viet. c. 10G, s. 37, 
which is much to the same purpose, though somewhat more explicit. 

Prosecutions were entered against Michael JDobbyu, es.q., Arthur Neale O’Neill, esq., 
Mrs. Coghlan, and others. 

The magistrates- on the bench were — The Right lion, the Earl of Huntingdon, Sir Robert 
Paul, bart., Michael T. Hassard, esq., m. p., Nicholas Power, esq., Patrick Joseph Power 
esq., Charles Newport, esq., D. B. Franks, esq., r. m., and Captain Armstrong. 

Lord Huntingdon declined to preside or to take any part in the hearing of the fishery cases, 
as he considered himself a party interested ; accordingly Sir Robert Paul, bart., presided. 



John Scott v. Michael Dobbyn. 

Mr. Kelly, Crown prosecutor, assisted by Mr. Wall, for plaintiff ; Mr. Brady, inspector 
of fisheries, being also present. Counsellor Alcock and Mr, E. T. Power, instructed by 
Messrs. Dobbyn and Tandy, for the defendant. 

Samuel Jones, esq., Clonraore, was also in attendance, being one of the conservators of 
the Suir Preservation Society. 

Mr. Kelly proceeded to make his statement. He said he had been instructed by the 
Fishery Commissioners to proceed with this prosecution, and in doing so he thought well 
to state that, in bringing this prosecution, there was no motive or object in it with reference 
to the question at present agitating the public mind, whether stake weirs should beabolished. 
In the inquiry before them the question was simply, had Mr. Dobbyn, the defendant, 
violated the Act of Parliament. The Act under which he proceeded, was the 13 & 14 Viet. 
c. 88, s. 34. Their worships would find, on reference to it, that it was a short and simple 
section, and one easily understood. He had no doubt, from the evidence he would bring 
beioie them, that he would be able to prove that in this case there was a violation of the 
provisions of this section. And if he proved that, they would have no difficulty in granting 
a conviction. The section under which the prosecution was brought, enacts, “ That every 
propnetor, lessee, or other person, who shall be engaged in fishing for salmon by means-of 
nets or any kind or description, shall remove and carry away, or cause to be removed or 
carried away from any strand or from the banks of any river, or from the vicinity thereof 
during the yearly close season, all such nets ; and in case any such person shall omit or 
neglect to remove or carry away, or cause to be removed or carried away such nets as afore- 
said, he shaB forfeit all such nets, and shall forfeit and pay a sum not exceeding 10 /. nor 
less tlian - 1. What he contended was, that at the close of the open season, Mr. Dobbyn 
•was obliged to remove those as soon as possible, and allow them to remain so during the 
entire continuance of the close season, and not put them up. It might be contended on 
e o her side, that Mr. Dobbyn complied with the provisions of the act, by taking away 
his nets and not putting them in operation till the opening of the season ; but if that con- 
s rue ion were placed upon it, it would be perfectly impossible to carry out properly the 
provisions of the Act In that case, the weirs might be netted three or four weeks after the 
c ose season had commenced. The proper supervision could not then be exercised, and it 
would be impossible to prevent a violation of the law. He contended that the meaning of 
,i ^ or dunng m the section he had read, evidently conveyed the entire continuance of 
- U f°ff seaso ' 1 * . **ad taken the trouble to look into Walker’s Dictionary for the mean- 
anytliin^lalts ’’ ^ Unn =’ * anc * * ie ^ oun ^ ^ to be “ for the time of the continuance, while 
Mr. E. T. Power.— That is a very old authority. 

— He therefore urged that during the entire continuance of the close 
, x . obbyn was obliged to have those nets removed, that was while the close 

season 
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season lasted, and if he could show that Mr. Dobbyn had his weirs netted on the 24th of 
January, it would be establishing a violation of the section on the part of the defendant. 

Upon calling for the witnesses to prove the facts of the case, Mr. Dobbyn admitted what 
had been stated, and if necessary he would prove it himself. 

Mr. Hassard thought it more judicious for them to go formally through the evidence as 
to the state of the netting, lest there should be an appeal. 

Mr. Kelly handed in the “ Gazette,” to prove that the close season extended from the 
31st of August to the 12th of February. 

Mr. Dobbyn admitted ownership of the weir in question. 

John D. Manning, coastguard, sworn, and examined by Mr. John Wall I am an 
officer of the coastguards quartered at Arthurstown, county Wexford ; visited Mr. Dobbyn’s 
weir on the 24th January last; found nets placed round the weirs ; could not see whether 
they were all covered, being covered by the sea ; in some parts the nets were eight or nine 
feet deep; could not see whether all the chambers were netted or not; one of = them was ; 
there was one breadth of netting in some parts, and two in others. 

Cross-examined by Counsellor Alcock: — Was only engaged in the coastguards since the 
8th of May last year, and, consequently, knew nothing of what was the practice with 
regard to those weirs. 

Richard B. Kitson, sworn, and examined by Mr. Kelly: — I am chief boatman of the 
coastguards stationed at Arthurstown ; on the 24th of January visited Mr. Dobbyn’s weir, 
situated on the passage side of the river at Crooke, and found it netted, the chambers 
being double netted. 

From the interrogatories put to the witness, Mr. Hassard observed that he thought Mr. 
Kelly did not altogether understand the nature of the weirs. He wished to know from the 
witness if there were two nets on the chambers ? 

Witness. — Yes. 

Mr. Hassard. — How many chambers were netted ? 

• Witness. — L am not quite sure. 

Sir R. Paul. — Was the chamber farthest out netted ? 

Witness. — I am not certain. The two chambers nearest to the shore were netted. 
Cross-examined by Counsellor Alcock. — I think the outside chamber had one net on it. 
Sir Robert Paul. — Then we are to understand that the outside chamber had one net, aud 
the two inside two nets? 

Witness. — Yes. 

This closed the case for the prosecution. 

Counsellor Alcock then proceeded to address the bench on the part of the defendant. 
He said, in this case he had the honour to appear on behalf of the defendant. 'Che case 
had been brought forward with all the solemnity of a public prosecution, and conducted by 
his friend Mr. Kelly, who represented the Attorney General, assisted by the inspector of 
the Board of Fisheries, who, more particularly took cognizance of this code of laws. It 
had been heralded in the local newspapers, with which he hoped, those gentlemen were not 
connected, announcing that in consequence of the abuse of the privilege of catching fish 
before the season, &c., &c. But there was no attempt made ; therefore, the imputation was 
calumnious, and the effect only to lead cotmen, and those whose interests certain gentlemen 
advocated, to believe that their rights were infringed upon, and the privilege of the stake- 
weir owners abused. It was remarkable that those proceedings were brought under three 
sections of two Acts of Parliament. There was the 5 & 6 Yict. 

Mr. Hassard thought it better to confine themselves to the one under which the case was 
brought. 

Counsellor Alcock continued : — There were three summonses issued, and he went there 
prepared to meet the three cases. He would, for the present, deal with the section alluded 
to, but in construing it he would not confine himself to that alone, or appeal to Walker’s or 
any other dictionary for the meaning of the word “ during.” He would call their attention 
to the scope and meaning of those Acts and their hearing upon the case, as they were 
.necessary to interpret the section, the 13 & 14 Viet., c. 88, s. 34, under which they pro- 
ceeded. Now, it was remarkable that, whilst those Acts (5 & 6 Viet.) were in operation 
20 years, aud the other Act (the 13 & 14 Viet.) 12 years, under the superintendence of this 
Board of Fisheries, assisted, when called on, by the law officers of the Crown, with the 
further assistance of the Board of Conservators, represented there, he supposed, by Mr. 
Jones, and the fishermen who were supposed to be so jealous of their rights, that never till 
the year of grace 1863 was a prosecution of the kind entered into before the magistrates. 
This section gave a maximum penalty of 10 together with a forfeiture of the nets, and 
from what had been urged by Mr. Kelly, they were to understand that they had no right to 
prepare any weir until the commencement of the season, and until on the 12th of . February, 
when they were ready to use it. He would call the attention of the bench to the Act itself. 
The question of the legality of stake weirs originally arose in this county in a civil action, 
between the Duke of Devonshire and Mr. Smith, of Ballinatray. They were both entitled 
to fish in the Blackwater. Mr. Smith fished under a lease given to the ancestors of the 
Boyle fam ily^ from the mouth of the river up as far as Mocollop. He obtained this right 
by the purchase of certain lands on which weirs were set out on the map, and which accom- 
panied the transfer of those lands. These weirs were fished in the old fashion, like tide or 
head weirs. A person named Farraday, in 1809, introduced the Scotch weirs, constructed 
of nets and fixed engines, which were more effective than the old style, and the Duke of 
Devonshire brought an action against Mr. Smith, to determine whether his privilege of 

10Q. B fishui £> 
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fishing, according to the old style, could be exercised by fishing with the Scotch or stake 
weirs. He wished, by the mention of those facts, to show what the doubts were that arose. 
The question was tried three times. At last it was tried before Baron Foster, who held 
that these weirs were illegal, as being in contravention of an Act of Charles 1st, which 
prohibited standing posts. He thought an iron netting might be used, but in the Court of 
Exchequer it was held that the iron was of the nature of a net, and contrary to the statute. 
This state of doubt continued for some time, and it was considered whether something 
could not be invented that might defeat the decision in this case. until the Legislature took the 
subject up an^ proceeded to make certain enactments in 1842. The 18th section of the Act of 
1842 commenced — “ Whereas certain doubts exist with respect to the right to use stake 



weirs,” and then proceeds to re-construct the whole law in reference thereto, conferring 
certain rights with a view to the interests of commerce and rivers generally. [The learned 
counsel then proceeded to read the 18th section of 5 & 6 Viet., c. 136.] “ That it shall be 

lawful for any person legally possessed of, or entitled to any several fishery in or along any 
estuary or part of the sea coast in Ireland, to fix or erect, or authorize and empower any 
lessee or assignee to fix or erect within the limits and bounds of such fishery, but subject to 
the provisions of this Act, and such regulations and restrictions as may be made by ihe said 
Commissioners, pursuant to the powers hereinafter reserved to them, any stake weir, stake 
net, bag net, or other fixed net, for the taking of salmon; by the 19th section, under which 
those weirs were erected, corresponding rights were given ; owners of lands, adjoining the 
rivers, or tenants, with the consent of their landlords, bad a right to erect those weirs, but 
not below low water-mark; they had, therefore, a right under the 19th section, to erect 
the stake weirs, subject to certain restrictions ; one of these restrictions was, with regard to the 
close season, dealt with in the 29th section, as follows : — “ That from and after the 1st day 
of January, 1844, no fish, of the salmon kind, shall be taken in or from any river, &c., 
between the 20th day of August in any year, and the 12th of February in the year 
following, by any person, save and except in any river, lake, &c., where the catching of 
salmon shall be permitted during such period by the Commissioners, &c.” The Com- 
missioners had the power to vary ihe time with regard to the close season. He would next 
call their attention to the 37th and 38th sections— the 37th enacts, that during the close 
season for salmon, every occupier or farmer of any fishery shall remove and carry away, or 
cause to be removed and carried away, from such fishery, and the weirs, dikes, and dra ins 
connected therewith, and in the rivers and streams in which such weirs, dykes, or dams are 
placed, and from the landing places adjoining thereto, all and every engine, spear, hard net, 
or other net, inscale, hicks, and rails, of all cruives, boxes, or cribs, used for the purpose of 
taking or killing salmon, and the tops of such cruives, boxes, cribs, and all planks and tem- 
porary engines, and fixtures, used and required for the fishing of the same, and that all and 
every obstruction to the free passage of the fish in and through each and every such cruive, 
crib, or box, be wholly removed and carried away within 36 hours after the expiration of 
the open season so fixed as aforesaid, and shall not again be placed, or allowed to be placed 
or remain therein, until within 36 hours of the commencement of the open season. Now, 
that section applied to engines constructed in rivers or streams, such as the Duke of 
Devonshire’s, at Lismore. The learned counsel proceeded to explain the nature of the weir 
referred to, and the means by which the salmon was taken, and to which he contended this 
section applied. He would refer them to the words, “ and shall not be allowed to be placed 
until within 36 hours of the commencement of such open season,” evidently contemplating 
allowing so much time to replace the necessary apparatus to admit of their commencing to 
fish on the first day of the opening season. He requested them to see the difference of the 
provision made with regard to Gther weirs, contained in the 38th section. “ Every pro- 
prietor, lessee, or other person, who shall be engaged in fishing for salmon, by means of 
fixed engines, shall remove and carry away, or cause to be removed and carried away from 
the poles or fixtures to which they shall be attached, all stake nets, bag nets, sole nets, fly 
nets, or devices or engines, used for the purpose of taking salmon, except where such nets, 
devices, or engines, shall be iormed of wood, iron, copper, or other rigid substance, in which 
case a clear opening of four feet in width shall be made and maintained in, and completely 
through the pouches, traps, or chambers of all such nets, devices, or engines, from tiie top 
to the bottom of such pouches, traps, or chambers, and in the eyes of flood and ebb weirs, 
commonly called head weirs, so as to allow, the free passage of salmon and other -fish 
through the same, and effectually prevent the catching or taking of any fish therein ; and 
in case any such person shall neglect to comply with those provisions, he shall forfeit and 
pay a sum not exceeding 50 L, provided that nothing herein contained shall be construed to 
render liable 10 any penalty, any person who shall be prevented by storm or stress of 
weather, &c. Now, it would be seen Irom the reading of those two sections, that while by 
e 37th, 36 hours were allowed for replacing cruive engines; in the 38th, applied to 
> cotch weirs, there was no limitation as to time.. There was an express exception with 
regard to the state of the weather. In those cruive weirs, 36 hours was a reasonable time 
oi removing the machinery, but in regard to fixed engines, there was no restriction men- 
tioned. it dul not say that they should not put them up till 36 hours before the opening of 
e season, inasmuch as it was deemed very necessary to prevent them putting them up in 
!, r bsen . ce of ' these words in the 38 th section showed a different inten- 

tliose nets 
l difference 
n the 37 th, 
ivey that a 
reasonable 



— ~ i “*>• v" mo i^gibiaiure as io tne time to be allowed tor putting i 
belonging to stake-weirs. There was a difference of language, and consequentl' 
ot mtennon. While a certain time for removing and putting up was allowed 
there was no mention whatever of time in the 38th, evidently intending to i 
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reasonable time should be allowed. It was an absuixlity to think otherwise. 'A man had c 
right to erect weirs by the 19th section, a right to fish by the 29th, a restriction with respect 
to time was enacted by the 37th, being allowed 33 hours to put up and the same number to 
take away the nets, gear, &c., whereas by the 38th he was not allowed a single minute. As 
the 36 hours were considered a leasonable time in one case, and no special limitation men- 
tioned in the other, it would be absurd to think that the Legislature had no intention of 
giving in the case of the Scotch weirs that reasonable time necessary for the removal and 
re-adjusting of the nets, &c. The Legislature seemed to have made a special provision for 
those weirs, otherwise what conceivable policy would there be in giving them power with 
regard to retaining rigid material, &c., which was not given to the owners of flexible nets. 
The Legislature said you will take it down, becausfe to allow it to remain would be at your 
own risk from floating material, wrecks, &c. The question now was, whether they had 
incurred the penalty by reconstructing the weir in a reasonable time. He had brought them 
to the section under which they proceeded, the 13 & 14 Viet. c. 88, s. 34, which was sub- 
stantially the same as the 38th of the 5 & 6 Viet. c. 106 ; and by comparing them they could 
only arrive at this conclusion, that they were entitled to fish the first day of the season, and 
that they had a right to have their weirs ready and prepared to do so on that day. 

Mr. Brady said that in bringing the action they believed Mr. Dobbyn to be incapable of 
breaking the laws ; they considered it to be a misapprehension of the construction of the 
Act under which he laboured. 

M r. Franks. — What do you charge him with ? 

Mr. Brady. — Unintentional misconstruction of the Act of Parliament. 

Mr. Alcock. — You are seeking, at the end of 20 years, to put a construction on this Aci 
of Parliament ; my friend Mr. Barry is not here — a gentleman, I believe, to be admired for 
truth. 

Sir Robert Paul. — There is no necessity for that. 

Mr. Franks. — No necessity. 

Mr. Alcock. — Under the circumstances stated, I submit that by construing the section 
properly there is no such restriction as alleged ; that a reasonable time was permitted to 
restore the weirs, and all that we have to do is to prove that we removed them. 

Mr. Alcock. — In that case we will examine a witness to prove the reasonable time. 

■William Daly, sworn, and examined by Counsellor Alcock. — I am engaged by Mr. 
Dobbyn in fishing with those weirs ; was engaged last season in removing them ; did so 
with all reasonable dispatch; it takes about five weeks to replace those nets at this time of 
the year ; commenced putting them up about a fortnight ago ; would not be able to have 
them complete until the latter end of March next: it would be impossible to catch fish in it 
in. its present state. 

Sir R. Paul. — Were the nets put up in the outside chamber? 

Witness. — No. 

Cross-examined by Mr. Kelly.— The nets are not on the outside chamber ; the nets are 
about eight feet high; the tide goes over them at half flood, and at full tide is 10 feet over 
them. 

Mr. Kelly. — Supposing a man went at night, could he not catch the fish? 

Witness. — No. . 

Mr, Kelly. — Are you aware what time the open season commences in other parts of the 
river? 



Witness. — No. 

Mr. Kelly. — Are you aware that it is the 1st of March ? 

Witness. — I only knew that we commenced the 12th of February. 

Mr. Franks. — Can those nets stop the course of the fish ? 

Witness.— No, sir; the tide goes over them at half-tide; the salmon could get through 
at half-tide ; they can go up or down ; the doors are open. 

Mr. Kelly. — If the doors were closed could the fish be caught . 

Witness. — Yes. 

Mr. Kelly directed the attention of the bench to this fact. 

Mr. Dobbyn. — The doors are in passage. 

Mr. Hassard.— The fish of course could be caught, but the doors are not there. 

Mr. Kelly.— I will admit that the doors are not there ; I also admit that the weirs are not 
in fishing order, and that fish cannot be caught. 

This closed the case for the defence. ... , 

Mr. Kelly, in his reply, said he wished to refer to one or two observations of Mr. Alcock, 
which he did not consid'er him warranted in making; the first was, that this prosecution 
had been brought forward with all the solemnity, the pomp, and circumstances o the law, 
&c. Now, if it were the desire of the Commissioners to procure a conviction at all hazards, 
they would have gone to the expense of employing counsel. He (Mr. Alcock) also stated, 
or at least insinuated — and he regretted that he should do so m the presence of Mr. Brady 
—that this prosecution, .with which Mr. Brady had nothing to do, was got up. , 

Mr. Alcock.— There was nothing of the kind insinuated, only that it was Mr. Barry s 
dutv heretofore. ^ 

Mr. Bradv. — I can state, and am able to prove that not until within a few weeks since 
were the Board made aware of its being the custom of the proprietors to net the weirs before 
the season, as such a practice does not exist in any other part of Ireland. 

Mr. Kelly continued— He said Mr. Alcock had gone into matters that had nothing what- 
ever to do with the prosecution, and scarcely touched upon the 34th section of the 13 
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Viet*, under which the prosecution was brought; there were three prosecutions against Mr. 
Dobbyn, under three separate sections, and he thought, therefore, that the bench could not 
accept the interpretation put upon the section by Mr. Alcock; if they read the section care- 
fully they would see that the words were “ shall take and carry away, or cause to be taken 
and carried away there was not a single word about a l eaaonable time to put them up at the 
opening of the season. Mr. Alcock had laid great stress upon ihe words “ reasonable time,” 
but there are no such words expressed or implied ; the words are “ during the yearly close 
season now, taking the ordinary acceptation of the word, what interpretation could be 
placed upon it other than the entire continuance of the open season ? Mr. Dobbyn might have 
them clothed for the last five months, or a week after the commencement of the close season 
according to their construction of the section; and, though they considered Mr. Dobbyn 
incapable of breaking the laws, there were other parties in whom the same confidence could 
not be placed ; it was asserted that by attaching the doors to the chambers the fish mio-ht be 
caught ; and what was to prevent parties going their at night, and poaching ? It would be 
impossible for the police or coastguards to prevent it. By reading the section carefully thev 
could come to no other conclusion than that those nets were illegally placed upon the 
weirs. 

Mr. Franks inquired of Mr. Brady if there had ever been a prosecution in a similar case 
before. 

Mr. Brady said the Commissioners were not aware that the Scotch weirs were netted 
before the time. They moment they heard of it they took immediate steps to brine- it 
before the magistrates. 

Mr. Dobbyn said he could prove it was the custom both on the Shannon and Black- 
water. 

The following magistrates then withdrew to consult upon the interpretation to be placed 
upon the section under which the prosecution was brought: — Sir Robert Paul, Captain 
Armstrong, Messrs. Hassard, C. Newport, P. J. Power, and Franks. 

After an absence of about ten minutes they returned into Court, when Sir Robert Paul 
stated that the magistrates were evenly divided in their judgment with regard to the inter- 
pretation of the section, and consequently they would make no decision. 



Prosecution under the 38th section of' the 5 & 6 Viet., c. 106. 

Mr. Kelly said henow proceeded against Mr. Dobbvn, under the 38th section of the 5 & 6 
Viet, c. 106. 

Air. Alcock said it was the very same as the 34th section of the 13 & 14 Viet. If they 
wished he would gothroughthe same evidence and-arguments gone through in the former case 
but he believed there was no necessity to do so" as the meaning of both sections was 
identical. 

Mr. Kelly said the 38th was stronger, and pressed the meaning of the word “ during ** 
upon their worships, as on it depended whether the entire close season was meant or not. 

Mr. Hassard said it was altogether a question of interpretation. 

Mr. Kelly said that where there was a difference of opinion amongst the magistrates, ha 
respectfully submitted that they should take the opinion of the law officers of the Crown. 

The magistrates were opposed to doing so. 

Mr. Hassard said it was better to argue the question in the court above. 

Alter some further discussion it was decided that the same rule should be made in this 
case, as in the first. Accordingly no decision was given. 



Prosecution under the 37th section. 

Air. Kelly read that part of the section on which lie relied, “ every occupier or farmer of 
any fishery shall remove and carry away, or cause to be removed and carried away from 
such fishery, and the weirs, dykes, and dams connected therewith, and from the river or 
stream m which such rivers, dykes, or dams are placed, and from the landing places adjoin- 
ing thereto, all and every engine, spear, &c., &c.” Air. Kelly contended that the words 
from the river and streams” applied to Air. Dobbyn’s weir. ‘ 

, Fp Alcoc k referred to the 22d section, which gave the Commissioners the power of 
defining the mouth or entrance of the river. This had been determined by the Com- 
missioners, and it was a line drawn across from Ballyhack to Passage, and that conse- 
quently the 37th section did not apply to Air. Dobbyn’s weir. 

After some discussion, the magistrates again retired, and returned in a short time, when, 
fair Robert Paul stated that the magistrates were unanimous in dismissing the case, inasmuch 
as the section only applied to weirs inside the river. 

The case was accordingly dismissed, with 1 l costs. 

Mr. Kelly stated that the prosecution against Mr. O’Neil and Mrs. Coghlan would be 
withdrawn. ° 

The court then proceeded to dispose of the ordinary business. 
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Extract from the “ Waterford Mail," of 6 February 1863. 



Important Fishery Prosecution. 

At the Arthurstowu petty sessions, held on Thursday the 5th February, further prosecu- 
tions by the directions of the Fishery Commissioners were brought under the 13 Sc 14 Viet 
c . 88, s.34, and 5 & 6 Viet. c. 106, s. 38, against certain owners of weirs, who, it was 
alleged, had violated those Acts by clothing the weirs, prior to the termination of the close 
season. There were prosecutions in three cases, against James Ryan, Abigail Ryan, other- 
wise Hayes, and Michael Doyle. 

The following magistrates were on the bench J. Dennehy, k.m.. W. L. Gifford 
A. U. Roberts, M. W. Knox, Patrick Hare, and Walter Breen, Esqs. 

The Right Honourable the Earl of Huntingdon was present, but took no part in the 
proceedings. 

As some discussion afterwards arose on the point, it may be mentioned that A. U. Roberts, 
Esq., is agent to Lord Templemore ; Patrick Hare, agent to the Marquis of Ely ; and 
M. VV. Knox, Esq., proprietor of the Kiimallock weir. 

J. D. Manning, v. James Ryan. 

The defendant was prosecuted under the 13 Sc 14 Viet. c. 88, s. 34, for having his weirs 
clothed on the 24th of January last, contrary to the statute. 

Pierse Kelly, Esq., Crown prosecutor on the part of the Fishery Commissioners, 
Mr. Brady, inspector of fisheries, accompanying him; Counsellor Alcock, instructed by 
Messrs. Dobbyn and Tandy, for the defendant. 

Mr. Kelly said, that before commencing he would ask if there were not magistrates on 
the bench who were either the owners of, or the representatives of, those who possessed 
weirs, and whether they intended to act. 

Mr. Alcock said it was not a question of title, but of regulation, and could not prevent any 
magistrate sitting on the bench. 

M r. Kelly said they were interested parties. 

Mr, Alcock contended that they were not, and though Lord Huntingdon had refused to 
act during the hearing of the cases at Callaghane, yet there was no reason why he should 
not have done so. 

Mr. Brehon thought the question should be left to the discretion of the magistrates, 
without any person coming forward to put the interrogatory. 

Mr. Kelly said he wished to read an opinion of one of the judges of the land, upon the 
propriety of magistrates interested in a case sitting upon the bench, hearing. 

Mr. Alcock. — The magistrates can have no interest. Ryan was the lessee. The question 
. Was, whether Ryan had incurred the penalty by putting up these nets during the close 
season. The landlord had no interest. 

Mr. Kelly said there might be an owner of a weir on the bench, who might have acted as 
the defendant did, and transgressed the law by putting up those nets ; and if a conviction 
were brought in, it would be making him out a transgressor. 

Mr. Roberts said a man who was Lord Tetnplemore’s tenant, had just then been brought 
up for some offence, and fined. Were they incapacitated because that man was a tenant of 
Xord Templemore’s 

Mr. Brehon was of opinion, that if Mr. Kelly’s statement were correct, it could not be a 
court at all. 

Mr. Kelly said Judge Crampton and Judge Fitzgerald had both given an opinion on the 
subject, which he would read for the bench. 

Mr. Alcock thought it very irregular to see the person representing the Attorney General 
challenging the right of the magistrates to adjudicate upon the bench. 

Mr. Kelly considered Mr. Alcock’s observation irregular and uncalled for. ' If Lord 
Templemore sat upon the bench, be would be*directly interested in the decision. 

Mr. Alcock. — Lord Templemore’s interest is the other way. He has the same interest 
that your friend Mr. Malcomson has in abolishing those weirs, that the others might have a 
monopoly. 

Mr. Kelly. — I will read what the judges say. 

Mr. Alcock. — What has that to say to the case. 

Mr. Kelly. — I wish you would permit me to go on ; you are very irregular. 

The following is the opinion expressed by Judge Crampton : — “ It is most important that it 
shou Id appear that nothing like private interest should interfere with their decision, and that the 
administration of justice should be guarded from the suspicion of partiality; the magistrates 
should not only act fairly and impartially, but should also let the public see that they are 
so doing. Judge Crampton continues — “ Generally, I should say, that when a magistrate 
takes his seat on the. bench, although he may slate that he will take no part in the pro- 
"ceedings, yet he is virtually a party to them ; and I would add, that when c magistrate has 
an interest in a case, his discreet and proper course would be to abstain from sitting with 
the other justices upon the bench ; but emphatically so, if his right to do so be questioned”; 
and Judge Fitzgerald is reported to have said, “ It is a most objectionable proceeding, for a 
party in a case to take his seat on the bench along with the other magistrates.” I contend, 
*■ 100. B therefore. 
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therefore, that if any weir owner has had his weir netted duriug the close season he is 
interested. s 

Mr. Roberts. — Why ? 

Mr. Kelly.— Because if the magistrates decide that it is an illegal act, it will be imnli 
eating him. 1 

Mr. Roberts saw as much reason for refusing to adjudicate in any case where a tenant of 
Lord Templemore’s was summoned. 

Mr. Kelly was satisfied with having raised the question; and as he was to understand 
that all the magistrates on the bench intended taking part in the proceedings, he would go 
on with the case. The first sunrmons was against a man named Janies Ryan. He was 
instructed to appear there on the part of the Fishery Commissioners, who, he should mention 
had no other motive in bringing forward the prosecution titan simply to see the law vindi- 
cated where they see it has been violated. It might seem strange to some gentlemen that 
this should be the first time that a prosecution of the kind was undertaken in this part of 
the country, but he would say that tile Commissioners of Fisheries had no notion that it 
was the custom of parties to net their weirs during any portion of the close season On 
getting notice that the provisions of the Act of Parliament had been violated, they adopted 
immediate proceedings for having it brought before tile magistrates. The parties who had 
committed the violation of the Act had been warned that proceedings would be taken and 
that they would be punished for an infringement of the Act. They could not therefore 
complain of being short taken. Tile section under which he was proceeding, the 34tli of 
the 13th and 14th Viet., o. 88, happened to be a very short and simple one, and one 
easily understood. It enacted, “ That every proprietor, lessee, or other person, who shall 
be engaged in fishing for salmon by means of nets of any kind or description, shall remove 
and carry away or cause to be removed or carried away, from any strand or from the banks 
of any liver, or from the vicinity thereof, during the yearly close season, all such nets ; and 
m case any such person shall omit or neglect to remove or carry away, or cause to be re- 
moved or carried away such nets as aforesaid, he shall forfeit all such nets, and shall forfeit 
ana pay a sum not exceeding 10 1. nor less than 2 V He contended that, according to his 
construction of the section, the defendant was bound to remove those nets during the close 
season and to keep removed during the season all his nets, &c„ and to take them from the 
wens to which they were attached during any portion of tile season. It might be contended 
that such was a very harsh .construction to put upon the Act, and that a person could not, 

hL pMSlbl R y V ^ ave Us n ?Y‘V fishln s order u “ Iess a reasonable time were given 

him to put them up. But he contended that it was not the duty of the magistrates to take 
into account the harshness or unreasonableness of the Act ; they were bound to construe it 
according to the intention of the Legislature. Looking a. ’the seS, the ' whole leaning 
seemed to tain upon the construction of the word “ during.” He contended that its 
meaning was from beginning to the end, including every day of the close season and that 
the defendant has violated .t if he has those nets up during any one day S the dose 
-tb i0n 't w* ?° Ie h ' m ° ut 111 tl,,s con3tr “ cll °n. he considered, was than accordin'' to the 
“ d 3th 1 ° 5 ' s- 37, which dealt with the weirs of proprietors Tt su^as that 

Mr V„bV e 't M ' ““i 1 by ^" ke ° f on the rivet Blackwater 

the^STth section ? * S ' 8 “ ed ‘ h ° Se s “ m '" onses - Was th«re not a prosecution under 

vr 1 ’ y y waSl That was the first mistake. 

Mr. Kelly said it was not his mistake. According to that section, a person bad 36 hours 

witty it h 'i " e ",' s ," 1 ortIel g Those were stone weirs, stretching across the river Black- 

to h e 37X stln "” g W b“ S “f' pe ^' ,S " S 1,16 Dake “ f Tfevonshtre, According 

petson Hke the dtLfant 1b UrS1 b “ wh ? n > m tl ’ £ 38,h seotion . il to deal with f 
peison like the defendant, there was no mention of time. They had it in their minds • and 

all”ed 1 to e „e P t Ts't* dete ™™ dthat P a ' a ™ a like the defendant should not be 
nils should £ removed ", g '7“ ° l ‘ he 6eason i for ti,e aectio " enacts that the 
a, d 5 / a day for eve™ Z * * a ” y durin §' lhe cIose seas0 ”' a penalty of 60 

Am w s ihat the deS.tVsd '- S commi “ ed - Hi* construction, therefore, of the 

„ ^hil weirs should^ ^notte d <” 0VIS,0 " S ’ and objected himself to the penalty, 

V * Tc, v 0t be "«t« d during any portion of the close season. 

Mr’ Kelly -n 7° U BOt S ° ,Dg ° n lhe 38th section at present ? 

“r Ako e i-Don ? t'^i?d ere Tl"° "“l', 11 ? 11 of the 34th secti ™ “ ‘his case, 
nofhing to do witH, ™ ey WlU have fa “ back ““ «« 38th; the 34th has 

Roto iSf wIs B r?’ Mr - Ke " y J read tb = 38lb of 8 Viet. «• >00. 

tod not t tt^i eirc™t .M Welra T w m ° f Jan ““ r y la3t - aad foa " d them netted; 
county Wexford = there fs a strandThere ; tSosTweto Irotle" $££ ° f * ^ ^ 

Mn^fford— Suppose vou° co’ !«° me "? ts 011 the weirs ’ saw none on the straad. 

vvune s s.—it would take six or seven davs 

W?t„ f° r t 7 Wou1 1i hey com P lete ® seven days?- 

Witness.— They would not be complete. J 

Mr. 
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Mr. Roberts. — How long have you been here? 

Witness. — About 20 years. 

Mr. Dennehy. — Are the weirs in fishing order at present? 

Witness.— There are but five feet of netting round the chambers. 

Mr. Brehon.— Is it your duty to see that no fish is caught during the close season ? 

. Witness.— I inspect them, and see that there is no fish in them. 

Mr. Brehon. — Is it in a condition to catch salmon ? 

Witness. — The tide flows over it 

Mr. Robei is. — How long would it take to put those up ? 

, f S‘‘ e f S ;r Th, ' t ■ dep ?"/ s YP°» tke ««ate of the weather. There mast he fine weather. 
If he lost those spring tides, he should wait for ihe next. 

Mr Knox.— Do you sav that James Kyan should put up those nets in dre or six days. 

W ltness . — 1 believe he cannot put them up in one spring tide. J 

M r. Dobbyn. It would take, instead of four days, four weeks, and perhaps longer to put 
up those nets. r ° ’ ? 

Mr. Kelly.— Would a salmon be caught if the doors were up? 

Witness. — -The doors are not up. 

Mr. Roberts.— Could a salmon be caught in the weirs on the day you were there’ 
Witness- — No, sir. 

Mr. Kelly. — Could a salmon be caught if the doors were up i 
Witness. — It could not. 

Mr. Dennehy. — How were the nets this time last season ? 

Witness. — The same as at present. 

Mr. Brehon. — Could they commence fishing on the 12th unless they had made previous 
preparations, and put the netting in order ? 

Witness. — Of course not. 

Thomas Francis Brady, sworn ; and examined by Mr. Kelly.— I. am one of the inspectors 
of fisheries. r 



Mr. Kelly. — Were you aware of the custom that prevailed amongst the weir-owners of 
the Suir to net their weirs before the end of the close season ? 

Mr. Alcock. — I object. 

Mr. Brady. — I was. not. 

Mr. Alcock. — It only shows his ignorance of the place. 

Mr. Kelly. — I examine Mr. Brady in consequence of the questions put by the bench. 

Mr. Alcock. — It is not necessary. 

Mr. Kelly to Mr. Brady. — Was this the first year you got any intimation of the custom 
in this locality? 

Mr. Brady. — It is the first time I ever got any notice, or the Board either. The moment 
they were informed, they directed prosecutions. 

Mr. Kelly. — Are you aware of its existing in any other part of Ireland ? 

Mr. Brady. — The Board are not aware th3t it does exist in any other part. 

Mr. Gifford. — What parts of Ireland do you know ? 

Mr. Brady. — I am acquainted with almost every part of the rivers in Ireland. 

Mr. Knox. — Might it not be the custom to net those weirs in other parts of Ireland 
without your being aware of it, just as in this case ? 

Mr. Brady. — It may be, but it was never reported to the Board. 

Mr. Gifford. — Do you say this river is an exception, and that it is not the custom in 
other rivers in Ireland ? 

Mr. Brady. — 1 don’t know. If the Board knew anything of the kind, they would, as in 
those cases, direct prosecutions. 

Cross-examined by Mr. Alcock. — I am acquainted with this river (Suir); I am acquainted 
with the navigation of the river; was examined before a Committee of the House of 
Commons as to the navigation of this river. 

Mr. Alcock. — Did you say that those weirs were an obstruction to the barges and lighters, 
and obstructed their navigation ? 

Mr. Brady. — I don’t remember saying it ; if you give me my evidence, I will tell you. 

Mr. Alcock. — If you said it, was it true? 

Mr. Brady. — I won’t answer any question with respect to the navigation. 

Mr. Alcock. — I just wish to show what accurate information those gentlemen have about 
the navigation. 

To Mr. Brady. — Did you read Mr. Ffennell’s evidence, that these weirs on the Woods- 
town strand obstructed the navigation of lighters plying with limestone? 

Mr. Brady — I will not answer any question about Mr. Ffennell’s evidence. 

Mr. Kelly. — I object to that question. 

Mr. Alcock. — Object if you like, but such a statement was false. You may go down, 
sir. 

Mr. Roberts. — Who gave you this information? 

Mr. Brady. — It was reported by one of the conservators of the district. 

Mr. Roberts. — Were you aware ‘that it was going on for 20 years ? 

Mr. Brady, — We never heard it before. These proceedings were instituted immediately 
on hearing it. 

Mr. Alcock. — I believe you have been in communication with Mr. Malcomson and Mr. 
Blake with regard to those prosecutions ? 

lOQ. B4 Mr. 



Printed image digitised by the University of Southampton Library Digitisation Unit 




papers relating to 



t6 



It leaves the other 



Mr. Brady.— I am glad you give me an opportunity of stating that 1 never spoke to Mr 
Malcorason about those stake-weirs. 1 LO mr * 

to WatCTfo°d k ? —Ha,e y °“ beel1 commra,il:ation with him or Mr. Blake since yon came 

Mr. Brady.— I have not had any conversation with Mr. Blake on the subject of brinvimr 
these prosecutions, as they were ordered before I left Dublin, but I have had several con° 
versations with him on the fishery question in general, but none with Mr. Malcomson 4 s 
that question has been thrown out, I think it proper to say that, directly or indirectlv 1 
never had anything to say, or even spoke to Mr. Malcomson until long after the proceedings 
m the House of Commons ; m fact, 1 never knew him ; he might have passed me in tfe 
street This question now before the magistrates has reference to the interpretation of an 
Act of Parliament, but I think it right, in consequence of Mr. Alcock’s insinuation about 
Mr Malcomson and Mr Blake, to exonerate myself. I am a public officer, and am per- 
fectly independent of Mr. Malcomson, Mr. Blake ; or anyone else, and do my business 
perfectly irrespective of parties or any one’s opinions ; and never, on my solemn oath had 
any interested motives in what I considered necessary to do as a public officer. * 

This closed the case for the prosecution. 

Mr. Alcoek (for the defendant) said no case at all had been made by the prosecutors • 
there were two Acts of Parliament. The 5 & 0 Viet. s. 38, which required the owners of 
weirs at the commencement of the season to remove the .nets from the poles, and the Act 
under which the proceeding was broug ht was a rider upon it. To prevent the possibility of 
a violation of the Act they were compelled to remove the nets, not only from the poles but 
from the very strand, or whatever place the fabric was ; they should not remain in the 
v-4 6 , earned coansel ller e proceeded to read the 34th section of the 

. 13 & 14 Viet. The only difference between that and the 5 & 6 Viet. s. 38, was that 
the former required them to be taken away from the strand and the vicinity. In 
point of fact the case had not been sustained, and he supposed Mr. Kelly would admit 

Mr. Kelly. — I will not. 

Mr. Alcock.— You have not shown that he left them on the strand, 
question of Jaw to he discussed, but I would wish this settled first. 

Mr. Kelly.— I will prove that this is on the strand. 

Mr. Alcock.— The 38th deajs with leaving the nets on the poles, but this (the 34th) takes 
them, not only from tne poles but from the vicinity. 

Mr. Kelly.— On the poles is assuredly in the vicinity of the poles. I have proved that 
5 ” . *. e " ' “ ® n f 1 ? nd > and 1 nets , on tbe ^eir. The words of the Act of Parliament are, 
that the nets shall be removed from. the strand and its vicinity. What Mr. Alcock means 
by iw yi ?f th i at lh £ Se nets a , re not in the ' v <cinity of the strand I don’t know. 

Wr. Alcock.— Because there is a separate section which deals with that. 

Mr. Kelly —I have made out as clear a case as possible. 

Mr. Alcock.— But it leaves the general question open. There was a great difference 

gavel penalty of To 7 Th 'S? P enalt y> while the action they proceeded under 
- a P enalt y of 10 1. The 38th section imposed a fine of 50 1 

under" rta^the^rTsecutiimfs'broTirht!’ 11 ^ t0 8,811,1 “ *• 34th Secti ° n ’ as is 

Aftefi^JdU 0 M ' r ’ Keli y')-\ ou are looking for two penalties for one offence. 

into the TeTer a d Ter. S bT am ?f gS ** m! « istl ' ates was decided to allow Mr. Alcock to go 
p na ™ cas « before they gave any decision. ° 

TlfcAh 0 a de*“r C Tl ed tbe defence. He said he appeared for ,he defendant, 
the T T\l commenced by s , ome most unusual interrogatories being put to the bench by 

“ le Attorney-General, in asking wh.&? any ofVeT were 
S thTcirtof °R he f es | 011 > a,,d bringing forward some general expression used 
been examined Si r H 7T ld teU ti,e bench h °" ‘he matter stood. He had 

PariameS L he hid T? ° f the House of Commons on the subject of this Act of 

having prosecuted in those several weirs, 
by the maTLatf H tZ ■? f ' dliferent , decisi °ns given in Waterford and Wexford 
Parhamen? 1‘ b^f’tl.tt vvas inevitable from the manner in which the Act of 
■penalties fMr Alcock a 94tb . section dealt with the power of justices to inflict 
ford liadfeelinvs favn bit o section.) If; was supposed that the magistrates of Water- 
tat the y gave a conviction while in Wexford, the 
ipposite , the . rive1 ' 1 = la »<7. who would he naturally supposed to have 

had in the Question ff T ,®° much for the supposed interest which gentlemen 
bench and that those nariiel II ^ e ™Pl em0,e , or the Marquis of Ely were present on the 
■ rendering the weir moT 1 +• exercised their right to fish, and for the purpose of 

Md Sinter ™r.l S ,e ’- T,0la l“ Jth ? Act of . Arliament, it would be their duty 
weirs thev would' be the fi 6 ts ! uad -' suc b a public clamour about rhe legality of those 
way & si onH see fb T thdl ' le " a ” ,s - T h <* interest was quite the other 

Talumnfes beet c?rc„Tald T Z waa *%-.“<• «y administered. Various 
the riabts of weir hypocritical sympathisers with the cotmen that 

broueft him to Z "T" Aat of Parliament, had been abused That 

-by the feet that t ? d " 6 had - t,le ! lonour ‘° address their worships on. If 
Parliament- if he bad m 1 somc experience in reading and propounding this Act of 
parliament, tf he bad made it a subject of peculiar study; if l/had the honour of being 

examined 
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examined upon the law of the question before a Committee of the House of Commons when 
h.s case was brought forward with the parade of authority, will an inspector of fisheries 
lending it to countenance and a person representing the Attorney General condue in 
be threw whatever personal weight he had into the scale, notwithstanding all that 3 b ' 
attached to .hose on the other side. On the result of the case, thoufh he was but an 
humble individual he would ask the public to decide whether he Mr. Brady) was fitter ro 
prosecute or to delend. Mr. Brady was responsible for launching this question, which for 
2° years had never been mooted. To go to the question they had to decide, it should 'be 
understood that it was not a question of title to the fishery that was involved It was 
admitted that those parties were entitled under the 19th section to erect weirs in the river 
It was entirely a question as to the legal compliance with the relations and provisions of the 
Act as to the close season. Now, what was the object of the yearly close season ’ It was 
not to dimmish the capture of fish for the market, but to prevent and stop once for all the 
capture of the fish in the season when nature is softening the fish and preparing it for the 
development of the pea, and the propagation of this species of fish. The object was to pro- 
hibit all descriptions of engines, fixed or otherwise, found destroying them. By the 29th 
sect, of the 4 & 5 Viet., the close season was to be prescribed by the Commissioners "and 
it was flora the 31st of August to the 12th ot February. These regulations were to prevent 
the taking of fish during; the prohibited period. Forthis purpose it was enacted that these 
nets should he taken down ; and, to avoid the possibility of an illegal use of them, they were 
to be removed to a distance. The whole object of the Act, taking the whole scope of it, 
was to prevent the taking of fish during the close season. What was the construction con- 
tended for? That such a construction was to be put upon these regulations as would 
require those engines to he taken down, and not put up again during the entire continuance 
ot the dose season, and that those regulations, which were only intended to protect the close 
season, were made to abridge the open season. The arguments turned in a great measure 
upon the meaning they were to put upon the word “ during,” and on a former occasion, 
when he had the honour to meet Mr. Kelly, lie bad favoured "them with an exposition of the 
word from a pocket edition of Walker’s Dictionary, and he supposed they would hear a little 
more from him on the same subject again. But, whether right or wrong, they have been 
fishing during the last 20 years. What was the meaning of the words, he would ask Mr. 
Kelly, in that particular; is that during the entire continuance of the last 20 years? It 
would be found that the construction sought to be put upon the Act by Mr. Kelly only 
defeats the intention of the Legislature, which was to give parties a tight to fish from the 
12th of February to the 31st of August. That showed that the words of the Act were 
totally inconsistent with the construction contended for on the other side. In considering 
the Act of Parliament, he relied upon the spirit of the words in one section, and the others 
would explain the scope and intention of the Legislature. The 18lh section of the 5 & 6 
Viet. c. 106, had reference to the right of parties to erect those stake weirs. 

“ Whereas certain doubts exist with respect to the right to use stake weirs,” and then 
proceeds to reconstruct the whole law in reference thereto, conferring certain rights with a 
view to the interests of commerce and rivers generally, “ that it shall be lawful for any per- 
son legally possessed of, or entitled to any several fishery in or along any estuary or part of 
the sea coast in Ireland, to fix or erect, or authorise and empower any lessee or assignee to 
fix or erect within the limits and bounds of such fishery, hut subject to the provisions of this 
Act and such regulations and restrictions as may be made by the said Commissioners, 
pursuant to the powers hereinafter reserved to them, any stake weir, stake net, bag net, or 
other fixed net, for the taking of salmon.” 

This was important, when they everyday heard so much talk about Magna Charia. The 
19th section gave right to fish those weirs, and Lord Templemore’s were erected under it, 
and also that of the defendant. It had been the subject of litigation between Lord Temple- 
more and the defendant. It was tried in the Court of Queen’s Bench, and established. The 
18th having given a tight to erect, and the 19th aright to fish: certain restrictions are 
imposed by the 29th section. 

“ That from and after the 1st day of January 1S44, no fish, of the salmon kind, shall be 
taken in or from any river, &c., between the 20th day of August in any year, and the 12th of 
February in the year following, by any person, save and except in any river, lake, &c. where 
the catching of salmon shall be permitted during such period by the Commissioners, &c.” 

In coupling those acts, it would be seen how they hung upon and interpreted each other. 
The restrictions were imposed upon every description of fish, and in reference to the salmon 
close season, might be varied according to the habits of the fish in particular rivers. But it 
went fui ther to prevent any unfair advantages. He could bring them to ihe 37th and 33th 
sections, which were explanatory of each other. They would then see how they had a 
right to act under the 18th, a light to fish under the 19th; he was restricted by the 29th.; 
and the 37lh and 38th provides against the possibility of poaching in either the cruive weirs, 
or Scotch wetrs. These gentlemen had issued summonses in the first instances against the 
defendant under the 37th section, but they appear to have found out their misiake and 
withdrawn it, making up their mind to go upon the 38th. They said that the words of the Act 
in the 27th were general. jNovv, that only showed the utter ignorance of the parties in that 
part of that department. If they had to fish on the 12th February, was it not absurd to 
say, that they had no right to make the necessary preparation for the purpose of enabling 
them to do so? In the cruive weirs they had 36 hours, which was a reasonable time, to 
remove and also to erect those weirs; and was it not agreeable to common sense that the 
same privilege should be allowed to the owners of tfeotch and stake weirs ? The last 

jog. C restriction 
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restriction with regard to restoring the weirs was conceived in negative words, and it was 
that they recognised the public light to prepare those engines for fishing against the 12th 
of February. He would read the 31th section. It was— 

u ■jjjjt during the close season for salmon, every occupier or farmer of any fishery shall 
remove and carry away, from such fishery, and the weirs, dikes, and drains connected there- 
with and in the rivers and streams in which such weirs, dykes, or dams are placed, and 
from the landing places adjoining thereto, all and every engine spear, hard net, or other 
net inscale, flicks, and rails, of all cruives, boxes, or cribs, used for the purpose of taking 
or killing salmon, and the tops of such cruives, boxes, cribs, and all planks and temporary 
•errines and fixtures, used and required for the fishing of the same, and that all and every 
obStraetion to the free passage of the fish in and through each and every such cruive, crib, 
or box be wholly removed and carried away within 36 hours after the expiration of the 
open season so fixed as aforesaid, and shall not again be placed or allowed to be placed or 
remain therein, until within 36 hours of the commencement of the open season. 

That section applied to engines constructed in rivers or streams, such as the Du«e of 
Devonshire’s at Lismore. He would refer them to the 38th section. It states that- 
<» Every proprietor, lesser, or other person, who shall be engaged m fishing lor salmon, by 
means of fixed enoines, shall remove and carry away, or cause to be removed and carried 
away from the poles or fixtures to whieh they shall be attached, all stake nets, bag nets, 
sole nets fly nets, or devices or engines, used for the purpose of taking salmon, except 
where such nets, devices, or engines shall be formed of wood, iron, copper, or other rigid 
substance, in which case a clear'opei.ing of four feet in width shall be made and maintained 
in and completely through the pouches, traps, or chambers of all such nets, devices, or 
engines, from the top to The bottom of such pouches, traps, or chambers, and in the eyes of 
flood and ebb weirs, commonly called head weirs, so as to allow the free passage of salmon 
and other fish through the same, and effectually prevent the catching or taking of any fish 
therein; and in case anv such person shall neglect to comply with those provisions, lie shall 
forfeit and pay a sum not exceeding 50 Z., provided that nothing herein contained shall be 
construed to render liable to any penalty any person who shall be prevented by storm or 
stress of weather, See.” 

They would observe that in the 37th there were two restrictions. 1 he hrst was, that he 
should take and remove the obstruction in 36 hours, and the next, that he should have 
36 hours to re-adjust them. There was no such provision in the 36th section. It would 
be absurd to say that those nets, which would take five weeks to put up, should only be 
commenced putting up on the 12 th of February. By their construction, the nets should 
be removed by the 31st of August, and only be put up on the 12th -of February — by some 
species of magic lie supposed ; so that about 10 weeks of the open season would be lost to 
the proprietors of stake-weirs. The Legislature understood the difficulty, and they imposed 
no bounds or limitations as to time. They had complied with the 38th section, so fur as 
removing those nets, and provided the weirs were not in fishing condition. They had not 
transgressed the law with regard to the preparation for the open season. The owner of 
those weirs would take down his nets, because it would be his interest to do so. The argu- 
ment of the other side was that, though the owners had weirs, they had not sufficient time to 
remove their nets, and make preparations for the open season ; the owners of stake-weirs 
were not granted the same privilege. The owners of cruives, those great monopolists, 
whose usurpations Magna Chart a was passed to prohibit in future in the upper waters of 
the river — those monopolies who fish the wrong end of the river when the fish was in a 
declining state — these were to have the piivilege, and they were to have all the disad- 
vantages. Taking the 29th section, they could not but conclude that one party was to be 
as privileged as another. The meaning of the Act was clearly that the weirs should be 
placed in effective condition against the 12th of February, the first day. of the open 
season. The 13 & J 4 Viet. c. 88, s. 34, was but a rider upon the 38th section, which he 
had read, the only difference being that the word, “during” was transposed. His duty 
towards the defendant he had endeavoured to discharge. He did so in the presence of an 
official personage, whose appearance amongst them would lead them to infer that the pro- 
ceedings had the stamp of authority from some great functionary. 1 Mr. Brady, but a short 
time inspector of fisheries, comes forward, when the question had never been raised for 20 years, 
to prosecute those proceedings which, was it to be supposed, his predecessors had not the 
attainments to set afoot? For that 20 years they had the advantage of a Board of Conser- 
vators, the legal advisers of the Crown, the coastguards, and police, to see that the Act was 
not violated, but never had the question before been mooted. He had given them his 
opinion upon it. He had been acquainted with the subject for 30 years of his life. He had 
sought to sustain property against what he considered an oppressive course of proceeding. 
Some false and calumnious statements had been made of the fish being taken out of the 
season. They were unfounded, as has been shown. He had endeavoured to discharge his 
duty, and he knew that they would discharge theirs, notwithstanding the threat thrown out 
by Mr. Kelly ; and he had no doubt but he would see them send away the promoters of 
those proceedings admonished, rebuked, and discomfited. 

Michael Dobbyn, sworn, and examined by Mr. Alcock. — I have some experience in 
fishing those weirs; it depends upon the state of the weather how long we may be in 
putting up those nets; during the most favourable weather it would take two spring tides ; 
there is a spring tide every fortnight ; this season has been most unfavourable; my weirs 
will not be in fishing order until the middle of March ; the springs are beginning to cut, 
and they cannot work in the boats; had conversations with the Commissioners on several 

occasions. 
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occasion?, and believed them aware of the custom to net the weirs before the 12th of 
February; was in the habit of doing it for the last 20 years; had a letter from Mr. Barry, 
and he said he considered it a most unjust proceeding to take down the nets. 

To Mr. Brehon. — This very year, if you were not permitted to put up vour nets before 
the 12th of' February, you could not commence until ihe 18th ? 

Mr. Roberts. — If you were to take those nets off now, how long would you be until they 
could be put up again ? 

Mr. Dobbyn. — It depend?, in a great measure, upon the state of the weather. It is not 
36 hours, but 36 days, that would be required. 

Mr. Brehon. — Mr. Brady, what is the difference between the 37th and 38th section. 
Will vou please tell us your opini»n on this section 38th ? 

Mr. Brady. — I can, of course, give you my opinion upon it, but cannot state what the 
intention of the Legislature was. When the Act of 1842 passed, certain privileges were 
conferred on the owners of land adjoining the rivers ; at the same time the Legislature did 
not intend ihat those parties should use the nets on the weirs until the open season com- 
menced, and for this reason, the effect of allowing them to do so, would be to put an end 
completely to the close season. For when a party removed and carried away his nets on 
the 21st of August, he could replace them again in October or November, or, in fact, at any 
moment which to him appeared a reasonable time to prepare for the open season on the 12th of 
February. These nets being on the weirs, any party might go out at night, not that I would 
insinuate that any gentleman connected with those weirs would be guilty of a wilful breach 
of the law, but the effect would be that Passage fishermen, or cot men, might go in their 
boats at night, and bringing a door with them, place it on the weirs, when they would he in 
fishing order during the nigh*, and capable for catching salmon. 

Mr: Alcock. — You can do it with iron weirs? 

Mr. Brady. — -There is no such thing in the country. 

Mr, Brehon. — Where it is compulsory to take down in 36 hours one description of weirs, 
and the same time allowed for putting them up, don’t you think that all persons having 
weirs ought t<> be allowed a reasonable time to prepare their weirs against the opening 
of the season? 

Mr. Bradv.— That 36 hours duly relates to chartered fisheries, craives, boxes, dams, &e., 
but not nets? 

Alcock.— The 29th section forbids fishing, whether with a cruive or not. 

Mr, Brehon.— Was it not the intention of the legislature tiiai all weirs should have a 
fail - start, but that during the close season no fish should be taken with any engine ? 

Mr. Brady.— My opinion is, that they should keep those weirs without any nets during 
the entire of the close season. The 36 hours has refeience to such weirs as those of the 
Duke of Devonshire. 

Mr. Brehon.— 'It would seem to me that the Legislature intended that all persons should 



have a fair start? ' . 

Mr. Bradv.— My opinion is, that at the time the Legislature framed that 38th section, 
they did not know that those weir-owners would have such tides to contend with, that Mr. 
Dobbyn mentions. , . , , , , , 

Mr. Brehon. — They were ignorant of the difficulties, you think, that they laboured under, 
compared with those in the upper waters ? 

Mr. Brady— That may have been the case, as the lower weirs could not be guarded like 
those in upper waters. Those weirs which were allowed the 36 hours, could be guarded by 
any person or policeman passing the road. But the stake weirs might fish with impunity, 
as all the coastguards in Ireland could not prevent them if the interpretation sought to be 
put on the law was correct. . . , . , ... .• • 

Mr. Brehon to witness (M‘Kirkins). - Are you in a position to state that this section is 
carried out bv the coastguards ? 

Witness.— They might fish without my knowledge. . , , 

Mr. Dobbyn, cross-examined by Mr. Kelly. -I know this weir well ; no salmon could be 
caught in it bv night; the tide goes over it; I had a letter from Mr.. Barry within the last few 
days stating this proceeding was very unfair, and also he had several conversations w.th 
Commissioners for the last 20 years, on the subject. , . . f t i ip , 

Mr. Kelly.— Were they aware that you were in the habit of netting those weirs befoie the 

^Mr^DobbmLl will answer that question in this way. I gave them, at one timr, a 
return of all the fish caught during each week, and from that, it must have been evident that 
the weirs were in fishing order on the first week of the season. 

Mr. Kelly.— Would you have any objection to produce the letter ! 

Mr. Dobbyn.— I cannot produce it, for the reason I mentioned in your office. 

Mr. Kelly!— You ought to produce the letter, nr not speak of it in evidence. 

Wa Mr' e Dobbyn.— The 30th or 31st or January. 1 wrote to him on this matter ""P"; 
wrote to say that he would lay the question before the Boards solicitor, and would 
an official communication before the hearing of the case came off. 

Mr. Kelly.— Did you receive, that official communication? 

Mr! Dobbvn.— Not before I received the summons. 

Mr. Kelly.— What was the official leiter of the Board ? . . . . 

Mr. Dobbyn— It was simply acknowledging the receipt of ray communication, and 
stating that my letter had been laid before the Board’s solicitor. 
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Mr. Kelly.— Was it not to the effect that their solicitor had ordered summonses to be 
issued ? 

Mr. Dobbyn. — To the best of my recollection, it was not. 

Mr. Brady. — I can state that it was. 

Mr. Roberts. — I had a letter from the Board, stating that such was the fact. 

Mr. Dobbyn.— I got a letter from Mr. Hornsby, stating that he got instructions to pro- 
ceed, which letter I got after the receipt of the summons. ' 1 

Mr. Brehon.— You stated, Mr. Kelly, that those parties got notice that those proceedings 
would be taken? ° 

Mr. Kelly.— The notice appeared in the “ Waterford Mail” of the 14th of January. 

Mr. Brehon. — Was that Irora the Fishery Board ? 

Mr. Kelly. — No, it was from the Board of Conservators. 

Mr. Brady.— I read that notice since I came down. It was in the “ Waterford Mail ” 
of the 14th January, and was signed by three conservators of this district. They were 
threatened with proceedings under the 37th section. J 

Mr. Roberts. — You have withdrawn the summons under that? 

Mr. Kelly.— It was withdrawn, when the decision of a bench of magistrates had been 
given. The summons under the 37th was issued from the office of the Board, upon the 
advice of eminent counsel in Dublin. I attempted to withdraw the summons at. Callaohane 
but was prevented. Then, when the decision of the bench there was given, I served °notice 
that I would withdraw the summonses issued here under the 37th. 

Mr: Alcock.— You speak of eminent counsel. It has been publicly stated, that M r. Tandy 
gave an opinion upon it, but we have a letter in court to show that it is not the /act. J 

Mr. Kelly. — fie framed the general summons. 

Mr. Alcock.— It had been “staled by the clerk of petty sessions, Waterford, that the 
opinion of Mr. Tandy had been given. 

Mr, Roberts.— Then, Mr. Kelly, you admit that the notice which appeared in the papers 
threatening proceedings under the. 37th section, was wrong. 1 ’ 

Michael Doyle sworn, and examined by Mr. Alcock.— It would take four or five weeks 
to put this weir in fishing order; it is not in fishing order at present; four cots would not 
carry M r. Ryan’s doors. 

To Mr. Kelly.-I know the state they were in on the 2Gth of January; they were not in 
fishing condition. 

This closed the case for the defence. 



Mr. Kelly said he had commenced the proceedings by making some observations with 
respect to magistrates interested in the question, not having a right to sit upon the bench 
and, notwitnstandmg ihe remarks of Mr. Alcock, he was of the same opinion still. If they 
were not owners of_ weirs they were, in some instances, the representatives of those who 
were. But he hoped that the magistrates would noi imagine, that in saying so, he intended 
anything disrespectful to them. Mr. Alcock had introduced a great many personalities in 
file com se of Ins speech, and made observations which should not have been indulged in. 
He (Mr. Kelly) would state that these prosecutions had nothing whatever to say = to the 
much-vexed question at present agitating the public mind, with respect to the abolition of 
those weirs. He contended that his construction of the 36th section was correct, and that 
nothing else could have been borne out by Mr. Alcock. There was not a word about a 
reasonable time on which Mr. Alcock had laid great stress. Mr. Dobbyn, or any other 

wnnld'h.'X n "S l J t “X that fou J “ five months was only a reasonable time, and where then 
would be the protection for the fish provided by the Act '! The legislation had fixed a time for 
hose parties removing their nets, and enacted that they should keep them removed, during 
ami, f Se | EeaS ° n ' i B “‘ i aS i 4 lls ca3e < a wal1 ' lvas foimd with the nets upon it on the 
fnt.nl If ?hT ry V >0 T T M ‘j e J “ST T? that Sttch was not a violation of the words and 
but hV ™ i V iJ 0n , it ? ood had been sa,d wilh re g ard t0 ‘he hardship of the thing, 
of the Aof d ‘f d y , tllat 14 "' as Mt th * T ro ™“ consider the hardship 

R I, e n n e .'r , as they found it. An eminent judge, the present 

Master of the Rolls, regretted that he had to administer injustice, because the law cora- 

Lve d the™nrfn“iu SS™ 1 ^ ,he "' aad would therefore 

r °° m ' and afer “ abSenM0f ‘wetuy minutes, 

.1 Ml "r G '* >r ! 1 i Sa 'i d 11 was the unanimous decision cf the magistrates to dismiss the case as 
the defendant had not the weirs clothed for the purpose of cltchiuw fish 
ihe rule made accordingly was dismissed on the merits 
Mr. Alcock applied for costs. 

e ™ a! i istra . ,ps > after some discussion, refused to grant costs 
Th J l 1,dhe would withdraw the prosecution in the other cases. 

Ihe court shortly after rose. 
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® ir ’ Waterford, 10 February 1863. 

In pursuance of the instructions contained in your letter of the 29th ult. 
numbered 1558, I have to inform the Board that I caused three summonses to 
be served upon each of the parties, to be prosecuted at the Callaghan sessions 
viz. : Mr. Michael Dobbyn, Mrs. Eliza Coghlan, and Mr. Arthur Neall O’Neill! 
These summonses were issued under the 37th & 38th sections of 5 & 6 Viet, 
c. 106, and 34th section of 13 & 14 Viet. c. 88. 

The summonses against Mr. Dobbyn, who was represented by counsel, were 
first heard, and the one under the 34th section 13 & 14 Viet. c. 88, harin°-been 
very fully discussed, the magistrates, six in number, were equally divided in 
opinion, so that there was no order made. 

The same result attended the hearing of the summonses under the 3Sth section 
of 5 & 6 Viet. c. 106 ; but the magistrates dismissed the summonses under the 
37th section, with 1 l. costs to Mr. Dobbyn. The remaining summonses, viz., 
those against Mrs. Coghlan and Mr. O’Neill, were not gone into, the magistrates 
making a similar ruling in all respects, so far as those defendants were con- 
cerned. 

Having previously to the Callahan sessions served three parties with sum- 
monses, to appear at Arthurstown, under the same sections, I served them with 
notice on the day of the Callaghan sessions, that I would withdraw the sum- 
monses under the 37th section of the Act, and I accordingly proceeded at 
Arthurstown under the 38th section of 5 & 6 Viet., and the 34th section of 
13 & 14 Viet. c. 88. 

Observing, however, that nearly all the magistrates on the Bench were either 
weir owners or their agents, I objected in the first instance to any magistrate so 
circumstanced taking any part in the adjudication; but the objection having 
been overruled, the summonses against one of the parties under the 34th section 
was then proceeded with, and unanimously dismissed without costs. I then 
withdrew the remaining summonses against the other defendants. 

I may observe, in conclusion, that the question at issue was heard to great dis- 
advantage before the magistrates, inasmuch as it was insinuated by Mr. Dobbyn’s 
counsel, at Callahan sessions, that one of the Commissioners did not sanction the 
proceedings ; and it was stated by Mr. Dobbyn, at the Arthurstown sessions, that 
he received a letter from one of the Commissioners, that the proceedings w T ere 
very unfair, and that he was no party to them. This statement disconcerted me 
a good deal ; but, in justice to the Commissioner in question, I asked Mr. Dobbyn 
to produce the letter, thinking that it was perhaps capable of bearing another 
construction from that put upon it by Mr. Dobbyn, but he said he had not it 
-then about him. 

I remain, &c. 

The Secretary, (signed) Peirs Kelli/. 

✓Office of Public Works, Dublin. 



Board’s Minute on Mr. Kelly s Report of 10 February 1863. 

Refer to Mr. Barry to explain his knowledge of this statement, as all the other 
Commissioners are present this day, and declare they made no communication 
• of the kind alluded to by Mr. Kelly. 

(signed) R. Griffith. 



Read at Board, 11 February 1863. — Communicate Minute hereon. 

The Board have had a copy of the letter addressed to Mr. Dobbyn by 
Mr. Barry, and stated by him to have been intended as a private communication. 
It does not support fully the statement made in Court by Mr. Dobbyn ; but, not- 
withstanding, the Board expressed their opinion to Mr. Barry that, under the cir- 
cumstances, it should not have been written by him. 

(signed) R. Griffith. 

11 February 1863. 



.109. 
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Office of Public Works, 

Dear Sir, 6 March 1863. 

In order to comply with the Order of the House of Commons of the 3d inst, 
it will be necessary that a copy of the letter to Mr. Dobbyn, which you read at 
the Board on the 11th of February, should accompany the other documents 
required by that Order, your communication having been alluded to in my 
minute. 

I am, &c. 

(signed) Richard Griffith. 



Annexed Letter handed in. 

Office of Public Works, Custom House, 
My dear Sir, Dublin, 27 January 1863. 

Your note of yesterday only repeats a complaint made from another quarter 
of your district of the great inconvenience sustained by the stringent enforcement 
of the law in respect of refitting engines before the open season, and I am very 
sorry not to be able to concur in your construction of the 37th and 38th sections 
of the 5th & 6th Viet., but I have referred your letter, as well as the other, for 
the opinion of the solicitor. I feel, to the fullest extent, the hardship of the 
case, and am disposed to think that it has an unintentional omission not to have 
defined a reasonable time both for dismantling and refitting the engines, which 
are exclusively contemplated in the 38th section. However, it is altogether a 
question of law, and you have suggested a fair and manly mode of setting it at 
rest; but I cannot venture to anticipate the advice of the solicitor. I am quite 
sure that the stringent exercise of the regulation was originally suggested from 
no apprehension that you would have turned it to an illegal purpose. As soon as 
possible you shall have an official communication on the subject. 

Yours, &c. 

Michael Dobbyn, Esq. (signed) J. Redmond Barry. 



Sir, Dublin Castle, 27 February 1863. 

Referring to your letter of the 16th inst., relating to the decision of the 
magistrates at Caliahane and Arthurstown in the recent prosecutions against 
certain stake weir owners, I am’directed by the Lord Lieutenant to acquaint you, 
for the information of the Board of Public Works, that the subject having been 
submitted to the law adviser, he is of opinion that the magistrates ought to have 
convicted in the cases referred to ; he is also of opinion that the construction 
put by the Commissioners of Public Works upon the section of the statute in. 
question, viz., the 34th section of the 13th & 14th Viet., c. 88, is the right 
one. 

I am, &c. 

Edward Hornsby, Esq., (signed) Tiot. A. Larcom. 

OCC. &c. &c. 

Board of Public Works. 
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COPIES of Correspondence during the present Year 
between the Conservators of Fisheries of Waterford 
Districtand the Commissioners of Fisheries, together 
with tho same between the Executive Government 
and the Commissioners, and the Conservators of 
Waterford District, on the subject of certain Weirs 
in Waterford Harbour and Estuary having been 
netted during the last Close Season; of the Re- 
ports of the Trials which took place relative to 
the same at Callahans and Arthurstovm during the 
Month of February 1863, &c. 



(Mr. Blake.) 
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